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Guide to exemptions under the Product Emissions Standards Act 2017

Department of Agriculture, Water and the Environment
[bookmark: _Toc41487546]Introduction
Since 1 July 2018, all new spark-ignition non-road engines of 19 kilowatts or less in power and new spark-ignition propulsion marine engines imported—or domestically manufactured and supplied in Australia—must comply with the product emissions standards specified under the Product Emissions Standards Act 2017. Domestic manufacture does not include the assembly of imported engines into products.
From 1 July 2020, all products supplied to the Australian market must comply with the Act.
Under particular circumstances, exemptions may be granted to allow products that do not meet the emissions standards to be imported or sold in Australia. These circumstances relate to specific business requirements and cater for special circumstances where it is not possible to use a certified product.
It is expected that a relatively low number of engines would be imported or supplied in Australia under an exemption and the impact on total emissions would be minimal.
When an exemption is granted, a unique identifying number is provided to the exemption holder. This number will need to be provided when the products are imported.
This guide provides information to support anyone considering making an application to the Department of Agriculture, Water and the Environment for an exemption. A separate guide is available for Australian certification applications under the Act.
[bookmark: _Toc41487547]Making an application
Section 29 of the Product Emissions Standards Rules 2017 sets out the process for applying for an exemption.
Exemptions can relate to a specified emission-controlled product or they can cover an applicant or a class of persons, including the applicant in relation to a specified product. Exemptions can relate to the provisions in Parts 3 or 4 of the Act which cover import, supply, marking requirements or record keeping requirements.
Applications are made through the department’s Online Services platform.

[bookmark: _GoBack]
All applicants will need to register to use Online Services. Existing users will be able to Login using their registered email address and password. Once logged in, click on ‘Apply for an Emissions Controlled Product certification or exemption’.




[bookmark: _Toc41487548]Exemption categories
Section 30 of the Rules specifies six exemption categories. These categories require different supporting information. Each exemption application must be made within only one of the exemption categories. 

	Exemption category (Rules reference)[footnoteRef:2] [2:  For several exemption categories (national security, emergency services, organised competition and replacement engines), the applicant must satisfy the criteria for the nominated category and be able to demonstrate that there are no other products available that meet the emissions standards that could be used instead.] 

	Description

	Export (30(1)(a))
	Products will be exported from Australia but not used in Australia.

	Testing evaluation and display (30(1)(b))
	Products will be tested, evaluated, displayed, advertised, offered for supply or pre-ordered but not used or supplied in Australia before the products are certified.

	National Security (30(1)(c))
	Products will be used by the Australian Defence Force or law enforcement or security agency for national security purposes.

	Emergency Services (30(1)(d))
	Products will be used by an emergency services organisation.

	Competition (30(1)(e))
	Products will be used in organised competition.

	Replacement engines (30(1)(f))
	Replacement engines for uncertified, unserviceable engines.


[bookmark: _Toc41487549]Products imported for re-export (not to be sold or used in Australia)
This exemption category is available for the import of products that are not certified, which will be exported from Australia and not used in Australia. Products that are granted an exemption under this category must comply with exemption conditions that include how products are managed while they are in Australia to ensure that they are not sold domestically. In addition, a report must be submitted to the department once the products are exported.
[bookmark: _Toc41487550]Products tested, evaluated, displayed, advertised, offered for supply or pre-ordered
[bookmark: _Toc41487551]This exemption category is available for manufacturers or suppliers to test, evaluate, display and advertise products that are not yet certified, but which are expected to ultimately achieve certification. This allows a person to place a pre-order on the basis of a displayed or advertised engine which is currently uncertified, recognising that ultimately any engine imported or supplied to the purchaser on the basis of that pre-order must be certified.

Products used by the Australian Defence Force or law enforcement or security agency
This exemption category is available for uncertified products used only by the Australian Defence Force, law enforcement or security agencies for national security purposes. A law enforcement or security agency is defined in the Independent National Security Legislation Monitor Act 2010.
This exemption is not available for products used in everyday non-security related activities by these agencies.
[bookmark: _Toc41487552]Products used by an emergency services organisation
This exemption category is available for uncertified products that will be used only by an emergency services organisation for rescue or emergency services purposes. This could include conducting training for those purposes. This exemption is not available for products that are used in everyday non-emergency or rescue-related activities. The Rules define emergency services organisations
as including a police force or service, a fire service, an ambulance service, a coast guard service, rescue service, or a surf lifesaving organisation (subsection 30(4)).
[bookmark: _Toc41487553]Products used in organised competition
This exemption category is available for uncertified products that will only be used in organised competition. This ensures that the Rules will not inhibit legitimate racing competition activities.
An organised competition is defined in the Rules (subsection 30(5)) as one that consists of a race or a series of races that is run by an organisation with restricted or licensed membership and according to published competition rules. This definition does not include fishing competitions.
[bookmark: _Toc41487554]Replacement engines
This exemption category is available for uncertified engines that will only be used as new replacement engines for existing uncertified, unserviceable engines. This exemption allows for a ‘like for like’ replacement of an uncertified engine in a high value piece of equipment where the equipment is still functional and only the engine has failed or become unserviceable. On 1 July 2020, all products supplied to the Australian market must be certified to the emissions standards in the Rules, so only those original engines supplied before this date are eligible for an exemption within this category.
[bookmark: _TOC_250012][bookmark: _Toc41487555]Information required from the applicant
An application for an exemption must be in writing and must include the following information.
name and contact details of the applicant
the single exemption category applied for
details of the product or products
the date on which, or the period in which, it is expected that the product or products will be imported or supplied under the exemption
the number of products expected to be imported or supplied under the exemption
a description of how the product or products are expected to be used or dealt with in Australia
supporting documentation (this may include evidence of no available compliant alternatives)
declaration that the information provided is correct.
The department may request further information from the contact person.
[bookmark: _Toc41487556]Application fees
The fees payable for an exemption application are specified in the Rules and are set out in the table below.
The department will only consider an application after the correct fee has been paid, or where the applicant has requested and gained a fee waiver from the department.

	Exemption category
	Fee per application*

	Products exported from Australia but not used in Australia
	$1,470

	Products tested, evaluated, displayed, advertised, offered for supply or pre-ordered
	$390

	Products used by the Australian Defence Force or law enforcement or security agency
	$550

	Products used by an emergency services organisation
	$1,470

	Products used in organised competition
	$1,470

	Replacement engines
	$1,470


*GST does not apply to applications fees.
[bookmark: _TOC_250010][bookmark: _Toc41487557]Request to waive the application fee
Under section 44 of the Rules, the department may waive an application fee if requested by the applicant where it is satisfied that there are exceptional circumstances, such as financial hardship. Requests for fee waivers can be made through the department’s Online Services portal as part of the exemption application process. The department will consider all requests and advise the applicant about the decision in writing.
[bookmark: _TOC_250009][bookmark: _Toc41487558]Refunds
Applicants will only be eligible to receive a refund on an application fee if the application is withdrawn within 14 days of paying the fee and the department has not begun to assess the application. If the department has commenced assessment of the application, or where an exemption is assessed but not granted, the fee will not be refunded.
Requests for refunds must be made in writing to the department at productemissions@awe.gov.au
[bookmark: _Toc41487559]Submitting applications
Once an application is submitted, a confirmation will be sent to the contact person’s email. Applicants will be able to check on the status of their application at any time by logging onto Online Services.
Submitted applications cannot be edited. Where an applicant identifies that they have incorrectly entered information, or details associated with the application have changed or are missing, they can provide the department with written notice of the information to be changed. Notices should be sent to productemissions@awe.gov.au. The department will update the application and seek formal acknowledgement of changes from the applicant before they take effect.
Applications can be withdrawn at any time during the assessment process by notifying the department in writing at productemissions@awe.gov.au. As noted above, the application fee will only be refunded if the application is withdrawn within 14 days of paying the fee and the department has not begun to assess the application.
[bookmark: _TOC_250007][bookmark: _Toc41487560]Time period for assessing an application
Section 33 of the Rules provides that if an exemption has not been granted or refused within 60 days of the department receiving all required information, including confirmation of fee payment or approval of a fee waiver, then the application is deemed to have been refused. It is anticipated that most applications will be finalised much sooner than 60 days.
[bookmark: _TOC_250006][bookmark: _Toc41487561]If an exemption is granted
Where the department is satisfied that an application has met the conditions for a nominated exemption category, an exemption will be granted. The department will notify the applicant of the outcome in writing and an exemption notice will be published on the department’s website. The exemption will come into force on the day specified in the notice.
[bookmark: _TOC_250005][bookmark: _Toc41487562]Conditions
All exemptions are subject to the conditions included under section 34 of the Rules.
The importer or supplier must reasonably expect that the product or products covered by the exemption will only be used or dealt with in accordance with the relevant category nominated in the application.
A copy of the exemption, or information about how the exemption can be viewed on the department’s website, must be included with the product.
The department may include additional conditions in the exemption. Examples of additional conditions include a maximum number of exempted products, the period for the exemption, and limitations on the supply and use of the exempted products.
The department undertakes monitoring and enforcement activities to ensure compliance with exemption conditions. If a condition of an exemption is not complied with, the exemption will no longer apply and the product or person will be subject to the full requirements in the Act, including the offences relating to import and supply of uncertified products.
[bookmark: _TOC_250004][bookmark: _Toc41487563]Varying, suspending or revoking an exemption or its conditions
In certain circumstances the department may vary, suspend or revoke an exemption.
Section 35 of the Rules allows the department to vary an exemption. Variations are completed by publishing a notice on the department’s website, to either include an additional condition,
or amend or remove an existing condition. The contact person for the exemption will be notified in writing. A variation to an exemption will take effect on the day specified in the notice. An example of where the department may vary an exemption is below.
	An exemption for an uncertified engine has been granted until December 2020 under the replacement engines category. A suitable alternative replacement engine becomes available and is certified under the Australian standard in August 2020. The department may vary the exemption so that no further uncertified replacement engines can be imported but continue to allow the supply of replacement engines already imported under the exemption until December 2020.


Section 36 of the Rules allows the department to suspend an exemption by publishing a notice on the website. The contact person for the exemption will be notified in writing. Suspensions of an exemption, in part or in whole, may occur where the department forms a reasonable suspicion that the conditions of the exemption have not been met. Suspending an exemption allows the department time to investigate whether exemption conditions are being complied with before more serious action is considered.
A suspension takes effect on the day specified in the notice. A suspension is ended by publishing a second notice on the department’s website and takes effect from the day specified in the second notice. While a suspension is in force, activity covered by the exemption must stop. The import and supply of products that are the subject of the exemption will be an offence under Part3 (Enforcing product emission standards) or Part 4 (Record keeping), unless those products are certified.
Section 37 of the Rules allows the department to revoke an exemption by publishing a notice on the website. To revoke an exemption, the department must be reasonably satisfied that the conditions of the exemption have not been met, or that the product will not be used or otherwise dealt with in accordance with the nominated exemption category.
[bookmark: _TOC_250003][bookmark: _Toc41487564]If an exemption is not granted
Where the department is not satisfied that an application has met the conditions for a nominated exemption category, an exemption will be refused. The department will notify the applicant in writing.
[bookmark: _TOC_250002][bookmark: _Toc41487565]Appeal a decision
Persons who do not agree with a decision made by the department can seek review by the Administrative Appeals Tribunal. The following decisions related to exemption applications can be reviewed by the Administrative Appeals Tribunal:
a decision to refuse a fee waiver request
a decision to refuse to grant an exemption
a decision to specify a condition in an exemption
a decision to vary, suspend, not end a suspension or revoke an exemption. 
Further information is available at http://www.aat.gov.au.
[bookmark: _TOC_250001][bookmark: _Toc41487566]Role of the department
The department administers the Act and product emissions standards made under the Act. Section 11 of the Act allows the Minister to make Rules that provide for exemptions. Part 5 of the Rules sets out the circumstances in which the department can grant exemptions for products and/or persons from the Act.
The department is responsible for:
responding to inquiries from applicants or potential applicants
ensuring the correct fee has been paid by the applicant
checking whether each application includes all the required information
assessing and deciding whether an exemption should be granted and any conditions that should apply
keeping the applicant informed about the progress of their application
where the exemption is granted, issuing a unique identifying exemption number with a set of conditions, and publishing a notice of the exemption on the department’s website
where the exemption is refused, notifying the applicant and providing reasons
ensuring compliance with the Act and exemption conditions.
[bookmark: _TOC_250000][bookmark: _Toc41487567]More information
If you have any questions about the product emissions standards, or applying for an exemption, contact the department:
Email	productemissions@awe.gov.au
Phone	1800 803 772
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