
 

 

 
 

26 October 2012  

 

Mr David Borthwick 

Commonwealth Fisheries Management Review  

GPO BOX 858 

CANBERRA  ACT  2601  

 

By Email: fisheries.review@daff.gov.au  

 

 

Dear Mr Borthwick,  

 

REVIEW OF COMMONWEALTH FISHERIES MANAGEMENT LEGISLATION  

 

Thank you for the opportunity to provide comment on the Australian Government’s review 

of the Fisheries Management Act 1991 (Cth) (“the Act”) and fisheries management 

system (“the Review”).   

 

NTSCORP Limited (“NTSCORP”) is funded under section 203FE of the Native Title Act 

1993 (Cth) (“NTA”) by the Commonwealth Government’s Department of Families, 

Housing, Community Services and Indigenous Affairs, to carry out the functions of a 

native title representative body in NSW and the ACT. The functions, powers, roles, and 

responsibilities of NTSCORP are set out in sections 203B-BK of the NTA. The definitions 

and conditions affecting the performance of NTSCORP’s functions are contained in Part 

11 Divisions 1 to 7 (inclusive) of the NTA. In summary the functions and powers of 

NTSCORP as defined in section 203 of the NTA are: 

 

 Facilitation and assistance; 

 Dispute resolution; 

 Notification; 

 Agreement making; 

 Internal review; and 

 Other functions (see s203BJ in particular). 

 

This submission has been prepared by NTSCORP in order to inform the Department of 

Agriculture, Fisheries and Forestry (“the Department”) of issues and concerns of 

Aboriginal Traditional Owners (“Traditional Owners”) in NSW and who will be affected 

by changes to the Commonwealth’s fisheries management regime. We hope that this 

submission will assist the Department to implement changes to the governing legislation 

that are in line with the environmental protection and conservation values, economic and 

social aspirations held by Traditional Owners.   

 

Executive Summary  

 

The Review’s terms of reference seek to focus on community views about fisheries 

management. NTSCORP makes the following recommendations: 



 

 

 
 

1. NTSCORP strongly encourages the government to actively implement 

international laws and conventions that uphold and promote Aboriginal fishing 

rights in traditional country. International laws which promote the rights of 

Aboriginal People to participate in the management of traditional sea country 

should also be implemented in legislative changes to the Act;  

 

2. NTSCORP recommends that any legislation enacted with regard to 

commonwealth fisheries complies with the Native Title Act 1993 (Cth) and the 

Native Title Act 1994 (NSW) and is in keeping with the spirit of the Aboriginal 

Land Rights Act 1983 (NSW) and the amendments to the Fisheries Management 

Act 1994 (NSW) which recognise Aboriginal cultural fishing and the right of 

Aboriginal People to be involved in the management of fisheries and its 

resources;  

 

3. NTSCORP strongly suggests that section 3 of the Act be amended to include the 

protection of Aboriginal People’s right to fish in traditional country and 

toparticipate in the management of traditional sea country; 

   

4. NTSCORP suggests that section 17 of the Act should be amended to ensure that 

Traditional Owners are consulted in a constructive and culturally appropriate 

manner in relation to the development of fisheries management plans. It is 

imperative that Traditional Owners who hold knowledge about sea country and 

marine resource management are engaged at all stages of developing fisheries 

management plans; 

 

5. NTSCORP urges the Department to ensure that the interests of Traditional 

Owners are adequately represented on each Management Advisory Committee 

formed under the Australian Fisheries Management Authority (“AFMA”);  

 

6. Any legislation enacted or policies and procedures developed in relation to 

compliance and penalty processes must be culturally appropriate and operate so 

as not to unnecessarily contribute to the ongoing high rates of incarceration of 

Aboriginal People;  

 

7. Aboriginal community consultation by the State and Commonwealth Government 

in relation to fisheries management and proposed marine parks estates should 

be undertaken in a coordinated way; and  

 

8. Aboriginal People who engage in cultural fishing should be compensated for any 

detrimental impact caused by changes to the Act.  

 

Community Consultation  

 

NTSCORP understands that key stakeholders have been invited to provide information 

and recommendations to Mr Borthwick (“the Reviewer”). It is disappointing to note that 

NTSCORP was not invited to make a submission on behalf of Traditional Owners who 





 

 

 
 

innovations and practices and encourage the equitable sharing of the benefits 

arising from the utilization of such knowledge, innovations and practices.
2
 

 

Article 10 of the convention highlights the unique opportunity that exists in pursuing the 

objective of sustainable management of fisheries through regulatory models which 

encourage Aboriginal customary use. Under article 10, States are obliged to ‘protect and 

encourage customary use of biological resources in accordance with traditional cultural 

practices that are compatible with conservation or sustainable use requirements.’ 

  

The Environment Protection and Biodiversity Conservation Act 1999 (Cth) provides a 

mechanism for Australia to meet its international obligations with respect to the 

conservation of marine biodiversity including the ability to make regulations giving effect 

to the Convention on Biological Diversity.
3
  

 

NTSCORP submits that the government must do more to recognise and adopt articles 

8(j) and 10(c) which acknowledge the crucial role that Traditional Owner knowledge plays 

in environmental conservation and protection. Traditional Owners have spiritual, social 

and customary associations with their traditional sea country and it is crucial to Aboriginal 

culture that this connection be protected and recognised by the government. Not only 

does practicing culture contribute to the spiritual, mental and physical well-being of 

Traditional Owners, the recognition of the right to do so complies with international legal 

norms requiring States to uphold Aboriginal rights to fish. Those international obligations 

are as follows:  

 

Principle  Instrument  Article 

Right to manifest, practice, develop 

and teach traditions and customs.  

United Nations Declaration on the 

Rights of Indigenous People 

 

12  

Right to engage freely in all 

traditional activities.  

 

United Nations Declaration on the 

Rights of Indigenous People 

25  

Right to own, use, develop and 

control the land and territories and 

resource that possess by reasons of 

traditional ownership.  

 

United Nations Declaration on the 

Rights of Indigenous People 

26.2  

Right to the conservation and 

protection of the environment and 

the productive capacity of lands, 

territories and resources.  

 

United Nations Declaration on the 

Rights of Indigenous People 

29.1  

Right to maintain, control, protect 

and develop… cultural heritage, 

United Nations Declaration on the 

Rights of Indigenous People 

31.1  

                                                   
2
 Convention on Biological Diversity, opened for signature 5 June 1992, 1706 UNTS 79, (entered into 

force 29 December 1993), art 8.  
3
 Environment Protection and Biodiversity Conservation Act 1999 (Cth), s520. 







 

 

 
 

emerges as one of the most important factors in maintaining the plans' long-term 

efficacy, and programs that incorporate customary ecological management practices in 

their design draw more support from local peoples.’
10

 The inclusion of TEK should thus 

be seen as an asset and an opportunity in developing plans of management for 

Commonwealth fisheries. 

 

NTSCORP recommends that it be mandatory for all future plans of management to 

identify strategies and opportunities for participation by Traditional Owners in the 

management of marine resources. The government must commit to supporting 

Traditional Owners to engage in sea country planning at a local, state and national level. 

Supporting and assisting sea country planning at a local level would likely lead to the 

development of strong working partnerships between Traditional Owners and the 

government which would also likely increase levels of compliance.  

 

Supporting sea country planning recognises the importance of Traditional Owners’ 

responsibilities and interests in ocean environments and shows a commitment to involve 

Traditional Owners in the economic use, conservation and management of the ocean by 

involving them in marine resource co-management regimes. Sea country planning has 

been described as a ‘vehicle for Indigenous involvement in natural resource management 

process’ by the former National Oceans Office and should be conducted in a 

collaborative fashion with Traditional Owners, the government and other non-Aboriginal 

stakeholder groups at the table.
11

 The government should consider elements of the 

Thuwathu / Bujimulla Sea Country Plan
 
of the Lardil, Yangkaal, Kaiadilt and Gangalidda 

Peoples by way of example. This sea country plan provides for:  

 

1. The implementation of a sea ranger service to enhance capacity to address 

contemporary land and sea management issues. This includes building a patrol 

vessel, providing training to the vessel’s crew and negotiating with the local 

council for administrative support; 

 

2. A new system of sea country zoning that adequately takes into account cultural 

and economic values of the Indigenous groups, including potential new protected 

areas;  

 

3. Monitoring of sea country in collaboration with Customs, Quarantine, Immigration, 

Coastwatch, Commonwealth and QLD fisheries agencies; 

 

4. Managing dugong and turtles for sustainable use, developing detailed mapping of 

sea grass beds, protected nesting sites and the production of an educational 

video; and 

 

5. Benefit sharing, cultural heritage management and development of fisheries and 

aquaculture.  

                                                   
10

 Ibid. 
11

 Wylie and others, ‘Sea Country Planning’ (presented at AIATSIS Native Title Conference) 
http://www.aiatsis.gov.au/ntru/nativetitleconference/conf2004/papers/pdfs/RowanWylieSeaCountryPlann
ing.pdf.  










